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APPELLEE'S BRIEF 
STATEMENT OF CASE 

Due to the unusual manner in which this case has come 
menos courn and due also to the lengthy earlier proceedings 
in both the state and federal courts, which have been had in 
this Mma Coer., wie ByoyeIkee Cheeinitss ie, elchvalseioiks ie Bice erly lial 
}full a historical statement of the various proceedings which 
have transpired earlier in this case so that the Court may 
‘have Miemieventcape of having before it the full extent of the 
‘present matter. 

The petitioner, Charles Earl Brubaker, is presently 
incarcerated in the California State Prison at San Quentin, 
California, under two sentences of death imposed against him 
Myethne Superior Court of the County of Los Angeles on 


Sikes 


December 30, 1958. Appellant's two death penalty convictions 
were affirmed on automatic appeal by the Supreme Court of the 
State of California (People v. Brubaker, 53 Cal.2d 37, 346 P. 
ed 8) and certiorari in that case was denied by the United 
States Supreme Court. 
Subsequent petitions for writs of habeas corpus were 
denied by the Superior Court of Marin County on July 29, 1960, 
and by the Supreme Court of the State of California on August 
1, 1960, and certiorari from these cases was denied again by 
the United States Supreme Court on February 20, 1961 (Brubaker 
Mm Dickson, No. 506 Mise., OT 1960). 
After the denial of these various petitions, Brubaker's 

Execution date was set for May 16, 1961, and on May 8, 1961, a 
metition for habeas corpus was filed in the United States 
~District Court for the Northern District of California, Southern 
Division (U.S.D.Cc. #39908). Due to the proximity of the execu- 
ae on date, a hearing on the petition was held before the 

Be norabie Peecee B. Harris, U.S: District Judge, on May 19 
1961, although no order to show cause had been issued by the 
‘eourt nor had a return to the writ been filed by the State sor 
California. At the time of said hearing, lengthy arguments 
Mere presented to the Court, and at the conclusion thereof the 
Court denied the petition, denied the requested stay of execu- 
Bion and granted to the petitioner a certificate of probable 


Cause. 


The following day, May 12, 1961, the petitioner's 
mequest 10r a stay of execution was argued before this 
Honorable Court (USCA #17365). For reasons with which this 
Beure is familiar, at the conclusion of the argument on May 
iayeune pevitvioner filed a motion withdrawing his notice of 
appeal from U.S.D.C. #39908, and this Court then proceeded 
Tewehmuncmoeculuroner had filed an Original application with 
the court for a writ of habeas corpus. This Court declined 
to entertain such application and transferred it to the United 
Becaves District Court for the Northern District of California, 
Southern Division, "for the hearing and determination of said 
Miaplication”. (See order dated May 12, 1961, in U.S.C.A. 
#17365. ) 

An order to show cause was issued by the District 
Court on May 12, 1961, and the case which had borne the number 
m17365 in this Court became number 39920 in the District Court. 

@oetieay 16, 1961, the State of California filed 
Byevurn to the order to show cause issued by the District Cewliew . 
‘and on May 31, 1961, petitioner filed his traverse to the 
ireturn. The case was originally calendared for hearing an 
ithe Uimipedocaves Distries Court on May 15, MOGs jolie elie wwleletic 
time it was continued for hearing until June 1, 1961. On the 
iWast mentioned date, a hearing was held and at the conclusion 
iereot the matter was continued for further hearing until 
June 29, 1961. 
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Weeommne 29th, aiter the conclusion of the hearing, 

Meee miced states District Court, the Honorable George B. 
Harris, Judge Presiding, dismissed the petition for the writ 
and denied petitioner a certificate of probable cause. A 
moermai order reflecting the District Court 's decision was 
Meemed by the Court on June 30th, and was filed by the clerk 
m7 July 3, 1961. 

On or about August 2, 1961, the petitioner Brubaker 
filed a number of documents with this Court. Said documents 
/erpor, FO be notices of appeal, requests for preparation of 
Ghe record, and requests for certificates of probable cause 
fi both USDC Nos. 39908 and 39920. On or about August 10, 

1961, the appellant withdrew his appeal in USDC 39908. 
On Friday, August 11, 1961, the appellant's petition 
meor certificate of probable cause to this Court was heard 
I by the Court (In re the application of Brubaker, No. Metoul 2 
Misc.), and later that same day the appellant's application 
Meor certificate of probable cause and for stay of execution 
bwas denied. 
Subsequently, on or about August 2lst, appellant 
‘made a similar application to the Honorable Williem 0. Dougias, 
Associate Justice, United States Supreme Court, and on September 
i961, Mr. Justice Douglas granted to the appellant a certifi- 
Cate of probable cause and an order staying his execution. 
It is pursuant to these latter orders that the present 
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appeal comes before this Court. 
STATEMENT OF FACTS 
iow ClMlant raises unom ms cvie im Chis ease as od 
Meme eitc Of the two murders which he committed, and the facts 


Mecmccimes Will not, therefore, be detailed in this brief. 


Mitmemcetioleve Starement thereot, see People v. Brubaker, 53 
Mei.2d 37, 346 P.2d 8.) Suffice to say that the murders took 
Place during the evening of Sunday, July 20, 1958, and the 
Modies of Mrs. Morey and her son, Craig, were discovered the 
mmilowing Tuesday, July 22, 1958 (RT 45, 49-51). ("R.T." 
Pere memo Reporter's Transcript of the state court trill 
Maich was lodged with the United States District Court.) 

The appellant Brubaker was arrested by the Los 
Pngeles police for these two murders ahout 7:30 p.m. on July 
1%, 1958 (RT 93-94). When questioned about the crimes at the 
mime of his arrest, he admitted seeing Mrs. Morey on Sunday 
evening, but he insisted both she and her son were alive when 
Mesceecaw them (RT 96, 110). In spite of his protestations 
innocence, however, appellant was arrested. Brultaker spent 


Pete temas the Wilshire District Police Station, and then the 


M1-112). Several hours later, he confessed to the two murders 


confession, and this time the confession was recorded on a 
tape recorder (RT 133-134, 135-163). During the trial of the 
appellant in 1958, this tape recording was played to the jury 
Ser 134), 

In the course of both of these confessions, the 
Meee one made reference to his fair treatment by the police 
Micer his arrest (RT 106, 163), and he also explained that he 
was confessing in order to get everything straight (RT 136, 
53 ) . 

At the time of trial, the appellant offered no objec- 
Memo o une introduction of either of these two confessions 
(RT 102, 134), nor did he even attempt to suggest that they 
were anything but completely free and voluntary. As a matter 
meiacow in Mis argument to the jury during the guilt or 
innocence phase of appellant's trial, his attorney, in discussing 
fappellant's failure to testify in his own behalf (a procedure, 
Meeesnould be noted, to which the appellant specifically assented 
sin Seenecourt at the time of trial (RT 167)), stated that 
Mrubaker had chosen not to testify, because the jury, in hearing 
ithe policeman's account of Brubaker's statement to him, had 
‘already heard all that Brubaker had to say about the crime 
(RT 198). 

Wiest ovegoing constitutes the facts of this case 
imsofrar as they appear as a matter of record in the case. 

Beginning, however, at page 7 of his brief, the 


See 


appellant commences a long recitation of what he alleges to be 
the real facts surrounding his apprehension by the Los Angeles 
morace Department, his detention by that agency, his question- 
me by the officers, and the circumstances under which his con- 
Pessions were taken and his trial was conducted. It is extremely 
important to note that this alleged "statement of facts" con- 
eesus aimost entirely of information presented in affidavit 
form by the appellant, and tnese alleged facts did not form 
Mimo crmOunune Cyvldence or proceedings presented to the trial 
mouer Or jury. All of this information was presented to the 
Gesurict court judge in affidavit form and was not contained 
in the transcripts of the state court trial which were con- 
sidered by him under the ruling of Brown v. Allen, 344 U.S. 
Mee 503, 73 S.Ct. 397. 

Baavecalily, the appellant's so-called facts, if 

me eved, allege that when he was arrested he requested the 
Services of an attorney, but that he was denied this request 
On four separate occasions, and that he subsequently decided 
he had to confess due to his fear of physical abuse by the 
Officers and also due to his fear that until he confessed he 
sould mMeumoc allowed to consult with an attorney. He does 

aot allege, however, he was beaten or physically threatened 

oy the officers. 

| He explains that none of this information was pre- 
Semiced to the trial court and jury due to the failure of his 
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attorney to present such testimony even though he (Brubaker) 
had told his attorney of these alleged facts (AOB 13). 
APPELLANT'S CONTENTIONS 
1. The appellant contends that the two confessions 
admitted into evidence against him during his murder trial 
mere obtained from him in violation of his right to constitu- 
Gional due process under the Fourteenth Amendment. 

2. The appellant further contends that he was denied 
Memeo oLitucional right to the effective aid of counsel during 
fees murder trial in the state court. 

3, Wae@ ayoeilileiahes wwiewlisse Comweciorels ies Whatieec Sicices 
Meech CcOUrL COMMitted prejudicial error in denying his 
ee ibton for a writ of habeas corpus and is basing that denial 
Bumeoereview of the state court trial transcript. 

4. The appellant further contends that the proceedings 
cin the District Court were so infected with procedural error 
and Sontusion as to prevent a fair consideration of his petition 
for the writ of habeas corpus. 

SUMMARY OF APPELLEE'S ARGUMENT 

ieeetaving failed to object to the admissibility of 
his confessions at the time of trial, the appellant is now 
jprecluded from raising this point on a habeas corpus proceedmng 
in this Court. 

71. The District Court properly found that the 
|Pepresentation afforded to appellant in his state court trial 


Was adequate and competent. 
Q 


ie the Appellant's petition was fully and fairly 
considered by the District Court and no procedural error occurred 
fmme rei . 
ARGUMENT 
it 
HAVING FAILED TO OBJECT TO THE ADMISSIBILITY 
Cento CONFESSIONS AT THE TIME OF TRIAL, THE 
APPELLANT IS NOW PRECLUDED FROM RAISING THIS 
POINT ON A HABEAS CORPUS PROCEEDING IN THIS COURT 
The appellant's first argument on this appeal involves 
es contention that during his incarceration by the Los Angeles 
Police Department and prior to the making of his confessions, 
moeepOolice Officers denied him the right to consult with an 
attorney and also failed to advise him of his further right 
Sepeeioaim cilent during the interrogation. These denials, he 
Pameges, cCOnstituted a denial of his rights to due process of 
mec law under the Fourteenth Amendment to the United States 


‘Constitution, and rendered his confessions inadmissible. 


| The appellee's answer to these allegations is simply 
h 


Gaat the appellant knew of the alleged facts surrounding the 
taking of his confessions at the time of trial, and yet he 

not Peeemecdenot present them to the trial court at that time; 
he did not even object to the admission of the two confessions 
into evidence. Since he was represented by counsel before 

mand during the said trial, he has, therefore, waived any ques- 
ti0n as to their admissibility, and he cannot present the matter 
at this time to a federal court in a habeas corpus proceedings 
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Sees ne is bound by his counsel's actions (Eury v. Boda 
Me F.2d 554, 555 (4th Cir. 1944)). It has always been the 
contention of the State of California throughout these proceed- 
mes that Since the appellant failed to object to the admissi- 
Meicy Of these confessions at the time of trial, he had waived 
mie point (Burall v. Johnson, 134 F.2d 614 (9th Cir. 1943)); 
and the only possible manner in which this point could even be 
Sellaterally raised was by attacking the competency of the 
mepresentation of counsel given to appellant at the time of 
meial, 

In other words, although the appellant has apparently 
@mosen to largely rest this appeal on the question of whether 
mamoou Nis Constitutional rights were violated at the time of 
Mis arrest and interrogation by the police, the appellee sub- 
Meus that this is an issue which cannot be presented by him at 
Mets time due to his having waived the matter by failing to 


mese it in the trial court. Appellee submits that the only 


ranpealable issue before this Court is the question of the 


i 
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peompetency of appellant's trial counsel, and that Glaus! ISSUE 
Macks substantive merit. 
Interestingly enough, counsel for appellant apparently 


G@aiginally concurred in this view, because in his opening 


Mmarks made to Judge Harris in the district court at the first 
Nearing in this case on May 11, 1961, his attack was largely 
directed toward the competency of appellant's trial counsel 


Gs 
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Soret, pp. 2-5, 10, and Judge Harris felt likewise (RT I, 
p. 38)), and the case was eventually decided on that basis 
Mite pp. 20, 31-32, 38-39). 
Appellant now, however, chooses to rest his appeal 
Primarily on the grounds that he was entitled to reopen the 
Meestion of the voluntariness of Brubaker's confessions in 
Briem@canings betrore the United States District Court. It is 
mespectfully submitted that this position was and is erroneous, 
maa that the appellant's case rests on an untenable major 
premise. 
ices mulnic appellee Ws Teonuention thay the sole vqnes= 
ion tO be considered in this case, therefore, is the competency 
O@ Brubaker's trial counsel and the representation afforded to 
Pmeubaker during his superior court trial by that counsel. 
And this question can and should be answered by a consideration 
@ the trial court record by the United States District Court. 
Mmerown v. Allen, 344 U.S. 443, 73 S.Ct. 397.) This, of course, 
‘is precisely what was done in this case. By reading the trial 
court BeContonmbuc Districh Court coulld devermine if the mepme= 


igentation afforded to Brubaker by his trial counsel amounted 


j 


PM Eiememyere three hearings held before the U.S. District €aurt 


M@imchis case - May llth, June lst, and June 29, 1961. The 
Meencscripts of these hearings are part of the record before 
this Court, and for ease of reference will be referred to as 
Meee AT IT, and RT III respectively. 


Sa nis 


to a farce or sham or token appearance within the meaning of 
Meeeve.|-Cefined rule as set out in Powell v. Alabama, 287 
Moe +>, (/f L.Ed. 158; People v. Chesser, 29 Cal.2d 815, 178 
ied 761; People v. Wien, 50 Cal.2d 383, 326 P.2d 457. And 
the comments of the District Court made during the hearing held 
before him clearly indicate he felt that Brubaker had received 
adequate and competent representation and that he decided the 
@ase on that basis (RT III, pp. 31-32, 38-39). 

The appellant has placed great reliance in this 
Mea! On the recent decision by this Court in the case of 
Mettith v. Rhay, 282 F.2d 711, but it is respectfully sub- 
Beevced that that decision would be inapplicable to this appeal 
Meet it tne issue of the voluntariness of the confessions 


fmeecmoreperly before the Court. 


iomvmen Of Lhe fact of the recent date of that 
@ecision and the further fact it was decided by this Court, 
e@pellee will not repeat all of the facts of that case in 
Mees brief; we will, however, point out why that case is not 
jauthoritative here. In the first place, Griffith had, at the 
Were Of his trial, raised the question of the voluntariness 
f@eehis confession, although he had not done so on the same 
jemounds as he urged to this Court (cf. Griffith v. Rhay, 177 
‘Hm supp. 386). The importance of this fact can be seen 
‘when it is realized that in deciding the Griffith case, this 
Court had before it the admitted facts of how Griffith's 


oe 


statement had been taken and the circumstances thereof. 

Contrast that situation with the one which is pre- 
Sented here. Brubaker, although fully aware of the alleged 
Petusal by the police to allow him to consult with counsel, 
muon y tailed to raise the matter in the trial court, but 
éven consented to the admission into evidence of the two 
Megressions. It is difficult to conceive of a more classic 
example of waiver on his part. 

Bialijakec aApieMpusS LO avoid the ettects of this 
Meeuacion by claiming that he told his counsel of this matter, 
fe the attorney took no action thereon. Besides proving 
rather conclusively that this is a competency of counsel case 
as has been continually contended by the appellee all along, 


@ememarzument also tends to belie the appellant's excuse that 


my failed to take any action in the matter because he failed 

to Mmcdermstand 1tS importance. If he thought it was important 

Boch Hemet his attorney, it is certainly indicative that 

t Mepreciacted its import, and his failure to mention the mat-— 

if. to the trial court becomes more impressive as showing a 

binding waiver. Moreover, the decision of his trial counsel 

ia 3 imenconvest the admissibility of the confessions is certainly 

Sanding on Brubaker (Eury v. Huff, 141 F.2d 554 (4th Cir. 1944)). 
Nor can it be overlooked that in the Griffith case 

she Statement of the defendant was taken under extreme circum- 


j = Griffith was badly wounded, under heavy sedation, 


Shee 
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Of youthful age, and was questioned at length by the prosecuting 
EiguOrney . 

in the present case, Brubaker willingly gave his 
eonfession to the police, and even commented on how well he 
had been treated. He was certainly no novice in contacts 
mee the police, and the tenor of his confessions certainly 
eos NO evidence to his claim of coercion or fear. 

It may or may not be true that the Fourteenth Amend- 
ment requires not only that a criminal defendant be given counsel 
@uring the pre-trial investigation of a crime but that he also 
be advised of that right and of his right to be silent. Appel- 
Wee does not believe this to be the rule either in California 
Gr as a matter of due process. (Crooker v. California, 357 U.S. 
Me, 72 S. Ct. 1287; People v. Crooker, 47 Cal.2d 348, 353, 303 
ede 753; People v. Kendricks, 56 A.C. 59, 74, 363 P.2d 13.) 

In any event, however, even in the Griffith case, 
the Court based its decision on the erounds of prejudice sre 
Beeitith. It is one thing, in determining prejudice, to find 
the same in a situation where a man has allegedly waived his 
®t to counsel before he even had a chance to consult with 
that counsel. However, a completely different situation with 
regard to possible prejudice is presented where a man who is 
Presented by counsel, as was Brubaker, is aware of certain 
facts and informs his counsel thereof and then counsel determines 
Meemecceeact on the facts. If such a situation requires review 
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Preplace, because defendants in criminal cases will be able 
fo fail to raise points in their state court trials and then 
eeoseguently come before federal courts and raise the matter 
mien lirst, time. 

if is also important to note that Brubaker's failure 
mraise these matters at the appropriate time is in no way 
Bributable to the State of California or its officials. He 
ew of these alleged facts and so did his trial counsel, and 
state action is in no way involved in his failure to 


moerly raise the point. 


male 


JE 
THE DISTRICT COURT PROPERLY FOUND 
THAT THE REPRESENTA''LON AFFORDED TO 
APPELLANT IN HIS STATE COURT TRIAL 
WAS ADEQUATE AND COMPETENT 

menas been stated previously in this brief, It 
is appellee's contention that the sole question before 
this Court is whether the representation afforded to 
Brubaker by his trial counsel was adequate and sufficient 
within the meaning of the Fourteenth Amendment to the 
United States Constitution. Some of our argument in this 
regard was necessarily included in the previous portions of 
this brief, but perhaps a few brief comments are pertinent 
here in view of the fact that in his brief before this 
Court appellant also raises the question of his counsel's 
competency. 

The competency of Brubaker's counsel was the 
subject of much discussion in the various hearings held 
before the District Court. The appellant's present counsel 
have both here and before the District Court severely 
eriticized almost every decision made by Brubaker's trial 
counsel and every action taken by him; however, when all 
of these criticisms are summed up, basically all that they 
amount to is a statement that they would have tried the 
case differently (RT III, 16-18). Perhaps they would have 


and perhaps so would have other attorneys; but it is 
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respectfully submitted that hindsight is much easier than 
foresight, and it is very ease now to say that certain of the 
trial counsel's decisions were unwise. 

But the making of unwise decisions or the fact 
that other counsel would have acted differently is not the 
basis which gives federal courts the right to overturn a 
state court conviction on the question of the quality of the 
representation afforded to a defendant. It is not that 
another attorney could have done a better job which 
constitutes a violation of the Fourteenth Amendment; it is 
rather a question of whether the representation given to a 
Setendant was pro forma or reduced the trial to a farce or 
mam (Powell v. Alabama, 287 U.S. 45), 77 L.Ed. 158). 

And by no stretch of the imagination could it be said in 
menos case that Brubaker only received a token defense or 
that his trial was a farce or sham. On the contrary, 
Brubaker's defense was conducted by a man of long criminal 
\trial experience, and in a fashion which had a definite 
ltrial scheme to it. The District Court noted these facts 
| (RT III, 26-28) and decided Brubaker had received "adequate 
‘representation by counsel" (see order of USDC dated June 
eo, 1961). 
| The ridiculous basis of appellant's criticism of 
HieGense counsel can be illustrated in one way by considering 
the following: Appellant castigates his trial counsel 


Sy 


because "he was unaware of the constitutional defense based 
upon the 'Griffith rule'" (AOB 58). The Griffith case was 
decided by this Court on September 12, 1960, and yet the 
appellant's trial was held in December of 1958. It would, 
therefore, be a little difficult for trial counsel to be 
aware of the "Griffith rule". 

In connection with his argument that his trial 
counsel was incompetent, appellant further urges that his 
defense "was undertaken by the State of California itself 
in the person of a Deputy Public Defender" (AOB 60), and 
he somehow draws the startling conclusion that the acts of 
the public defender were chargeable to the State of 
Balifornia. 

This argument is completely lacking in merit. 
ft has clearly been established that public defenders are 
not representatives of the State or the county, but that 
they are, instead, in the same position as privately 
employed counsel (In re Hough, 27 Cal.2d 522, 528, 150 P.2d 
448; In re Atchley, 48 Cal.2d 408, 418, 310 P.2d 15). 
Moreover, the superior quality of the Public Defender's 
Office of Los Angeles County and of its staff has been 
commented on by both state (People v. Adamson, 34 Cal.2d 320, 


333, 210 P.2d 13; People v. Hughes, 57 A.C. 91, 101) and 


|'federal courts (Collins v. Heinze, 125 F.Supp. 186, 188). 
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THE APPELLANT'S PETITION WAS FULLY 

AND FAIRLY CONSIDERED BY THE DISTRICT 

COURT AND NO PROCEDURAL ERROR OCCURRED 

THEREIN 

As his final point in this appeal, the appel- 
lciicmmiccmenosen CO argue that the transcripts of the 
record before the District Court disclose "numerous 
procedural errors and resultant confusion." This 
appears to appellee to be a rather gratuitously insulting 
argument to make regarding a court which gave the appel- 
lant every courtesy and consideration. 

Appellant has extracted from the record several 
remarks made by the trial court during the lengthy argu- 
Memes On this case, and then he argues that these remarks 
are at odds with the District Court's ultimate disposition 
Mepcieematter (RT I, pp. 28, 54; RT II, pp. 23, 43, 52; 
Polite po, 39, 40). The remarks extracted are, in 
reality, lifted out of context, and when read in light of 
the whole record show nothing more than an attempt by the 
E@ourtet Court to fully explain the matter tefore it. 

For example, the first comment referred to py 
@ppellant (RT I, p. 28) was followed by a request that 
counsel for the State explain why he thought defense 
counsel had not objected to the introduction of the two 
Confessions. This explaination was given (RT I, pp. 28- 
30), and the court later commented tnat he could not say 


that trial counsel employed improper trial strategy (RT 
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ie, 33). 

As a matter of fact, the record before this 
Court rather conclusively illustrates that throughout 
mne=proccecings in the District Court, the judge 
correctly understood full well that the only issue 
before him was the question of the competency of 
Brubaker's trial counsel (RT I, pp. 37-38, 53; RT III, 
Peet, 20, 38-39). 

CONCLUSION 

Mor all of the foregoing reasons it is respecte 
fully submitted that the judgment of the District Court 
in this case should be affirmed. 


Dated: April 2, 1962. 


STANLEY MOSK, Attorney General 
of the State of California 


JOHN S. McINERNY, Deputy 
Attorney General 


Attorneys for Appellee. 
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